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sion of a legal duty, the only recovery for a breach of which would 
be a tort action. We entirely agree with the Court in its statement: 
"If there is no authority for the remedy, 'it is high time for such an 
authority'", quoting Ketterer v. Armour, supra. It would probably be 
clearer to hold the manufacturer upon a tort liability for a violated 
or neglected duty voluntarily assumed. 7 

M. C. L. 

Statute of Frauds: Memorandum Signed by One Party: Mutuality. 

— The rule is drilled into students of the law that a fundamental re- 
quisite for a contract is mutuality; that unless both parties are bound, 
neither is bound. It comes therefore, as a surprise later on to learn 
that in contracts coming under the statute of frauds the party signing 
the memorandum is bound, but not the other. It is explained that the 
statute affects the remedy, not the right; that the contract is void- 
able, not void — like the contract of an infant. But whether we regard 
the statute as merely a rule of evidence or as a rule of procedure, 1 
the fact remains that the seventeenth section of the English statute 
provided that, "No contract for the sale of any goods .... shall 
be allowed to be good, except .... that some note or memor- 
andum in writing of the said bargain, be made and signed by the parties to 
be charged by such contract." The language of the modern statutes 
and codes is equally emphatic, except that the word "parties" is usually 
changed to "party." Interpreting this change, however, as requiring 
only the signature of the party to be charged, the principle of mutuality 
is still violated. The Idaho Court, under a statute substantially like 
the California Code, decided a few months ago that a contract within 
the statute was unenforceable unless signed by both parties, resting the 
decision on the lack of mutuality. 2 In spite of a storm of dissent, 
the Idaho Court stands to its guns.* It is conceded that the cases are 
nearly all the other way, 4 but in a jurisdiction where the matter has 
not been decided, it is fairly arguable that the decision of the Idaho 
Court is in accord with the letter and spirit of the statute of frauds 
and with the principle of mutuality in contracts. 

The developed Roman Law required no form or writing. In the 
mediaeval and feudal law there were at different times different 
ceremonies necessary for the creation of a contract, such as a symbolic 
pledge or the striking of the palm of the hand. As the law emerged 
from these artificial forms and from formal methods of proof, the 
principle of contract by simple agreement stood out undisguised; then 
there became apparent the danger of perjury. Accordingly in the 
sixteenth and seventeenth centuries we find various enactments re- 



7 Note 4, supra. 

iWilliston on Sales, sec. 113; 9 Am. L. Rev. 434. 

2 Houser v. Hobart, (1912) 22 Idaho 735, 127 Pac. 997, 43 L. R. A 
(N. S.) 410. 

"Kerr v. Finch, (1913) 135 Pac. 1165. 

*Note 43 L. R. A. (N. S.) 410; Easton v. Montgomery, (1891) 90 
Cal. 307, 27 Pac. 280, 25 Am. St. Rep. 123. 
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quiring at least writing for the validity of contracts. This rule was 
evidently in accord with mercantile practice for it has formed part of 
the law ever since. Section 1341 of the French Civil Code is typical 
of the general continental law, which almost entirely excludes proof 
by witnesses. It would seem as if the English statute of frauds passed 
in 1676 was part of the general movement for security in formless 
agreements. But the English judges seem to have been afraid of 
the statute and have interpreted it so as to make as little change 
in the law as possible, although with just as much plausibility the 
French Ordinance of Moulin, 1566, could have been interpreted as a 
rule of evidence or procedure. 5 

A. M. K. 

Statute of Limitations: Is Action by the Husband for Loss of Con- 
sortium a Property Right? — At common law two actions will lie for 
personal injury to a married woman, one of trespass vi et armis by 
the husband and wife jointly, the other, where the injury is such that 
the husband is deprived of the consortium of the wife, an action of tres- 
pass upon the case, per quod consortium amisit. 1 Blackstone ex- 
plains the husband's right of action as being founded on a property 
right in the society and services of the wife. 8 

The principle has been recognized in modern cases, especially in ex- 
plaining the right of the wife to sue for alienation of her hus- 
band's affections, that the reciprocal rights of the husband and wife 
may be regarded as the property of the respective parties, in the 
broad sense of the word property, which includes things not tangible 
or visible, and applies to whatever is exclusively one's own. 3 So 
far as the husband is concerned, from time immemorial the law has 
regarded his right to the consortium of his wife as valuable property, 
and has compelled one who has injured it to make compensation.* 
This common law right of the husband to recover for the loss of con- 
sortium has not been destroyed by statutes giving married women 
control over their time and actions.' The wife's services in the house- 
hold and in discharge of her domestic duties still belong to the husband, 
and in so far as she is injured so as to be disabled to perform such 
services, the loss is his, and he can recover. 6 

In the principal case, 7 an action by the husband for the loss of the 
wife's services and for medical expenses caused bv injury to the wife, 



5 French Civil Code (Annotated) by Blackwood Wright. Brissaud, 
History of French Private Law, Continental Legal History Series, 
section 378. 

13 Bl. Com. 140. 

2 3 Bl. Com. 143. 

» Jaynes v. Jaynes, (1886) 39 Hun 40, 41. 

» Jaynes v Jaynes, (1886) 39 Hun 40, 41; Bennett v. Bennett, (1889) 
116 N. Y. 584; 6 L. R. A. 553, 554 (note). 

* Foot v. Card, (1889) 58 Conn. 1, 8, 6 L. R. A. 829, 831. 

« Kelley v. N. Y. etc., R. Co., (1897) 168 Mass. 308, 38 L. R. A. 631. 

« City of Wyandotte v. Agan, (1887) 37 Kan. 528, 15 Pac. 529. 

1 Basler v. Sac. Ry. Co., (1913) 46 CaL Dec. 142, 134 Pac. 993. 



